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CIETAC’s Hong Kong Arbitration Centre has unveiled draft guidelines on third-party fund-
ing following a recent push to permit it in the special administrative region.

Aimed at parties and arbitrators, the draft guidelines were unveiled during CIETAC’s 
biannual arbitrators conference in Hong Kong yesterday.

The guidelines set out “certain principles of practice and conduct which CIETAC HKAC 
encourages parties and arbitrators to observe in respect of actual or anticipated arbitration 
proceedings in which there is or may be an element of third-party funding.” In publishing 
them, the centre may be seen as accepting the possibility that funding may soon be declared 
legal in Hong Kong, as recommended by Hong Kong’s Law Review Commission in a 
consultation paper in 2015.

The draft was produced by a 12-person working group, including arbitrators and prac-
titioners based in Hong Kong or with Asia-focused disputes practices. The group is now 
seeking comments on the draft before finalising it.

Wenying Wang, secretary general of CIETAC Hong Kong Arbitration Centre, says that 
the guidellines are an excellent example of the centre’s engagement with the Hong Kong 
arbitration community – a relationship that began in 2015 when the centre first started to 
accept cases.

James Rogers, a partner at Norton Rose Fulbright who recently relocated from Hong 
Kong to London, was part of the working group that drafted the guidelines. He tells GAR 
that the guidelines – while not prescriptive – are a “helpful resource” for parties who may 
be considering third-party funding of a dispute anywhere in the world, particularly more 
unsophisticated parties.

Matthew Townsend, who is an associate at the firm in Hong Kong, describes their ap-
proach as “practical”. Among the recommendations are that parties seeking funding should 
set out the terms and conditions of the arrangement in a formal arbitration funding agree-
ment; should take legal advice to establish the permissibility of funding under the applicable 
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law; and should satisfy themselves that the funder has sufficient available capital to meet the 
arrangement.

A further key piece of guidance is that parties should consider what disclosure a prospec-
tive funder may require about to the dispute and the extent to which their communications 
with the funder are disclosable. They may wish to enter into a non-disclosure agreement 
with the funder to ensure that the information shared remains confidential.

The guidelines also urge parties to consider the “nature and extent of the prospective 
funder’s control over proceedings.” If the funding agreement requires significant consultation 
with the funder on case strategy and settlement, they may need to seek legal advice on the 
implications.

The guidelines further recommend that parties pay attention to any conflicts of interest 
that may arise from the funding arrangement – and disclose them to the tribunal – and to 
the termination and withdrawal provisions of the funding agreement.

James MacKinnon, associate at Herbert Smith Freehills in Hong Kong and a member 
of the working group, notes that the guidelines also establish “voluntary principles” for arbi-
tral tribunals to follow when a funder is involved in the arbitration process.

When a tribunal considers it appropriate, it may invite or direct disclosure of a party’s 
funding arrangement, including the identity of the funder. On receiving that information, it 
should consider its own independence and impartiality.

The guidelines also say that a tribunal can consider any funding arrangement when de-
termining an application for security for costs, which has been a matter of debate in other 
jurisdictions.

Paul Starr, partner at King & Wood Mallesons in Hong Kong and a member of the 
working group, tells GAR that the guidelines will help parties and arbitrators settle uncer-
tainties surrounding third-party funders. He notes that the guidelines encourage arbitrators 
to consider the appropriate timing for a party to disclose its funded status.

Pending any law change, third-party funding for arbitration is a contentious issue in 
Hong Kong. Although the region still applies common law doctrines that prohibit third-
party funding of litigation, the Hong Kong Court of Final Appeal in the 2007 case of Unruh 
v Seeberger left the possibility of third-party funding of arbitration open.

The 2011 Hong Kong Arbitration Ordination also does not expressly permit third-party 
funding for arbitration, but nor does it explicitly prohibit it. The Hong Kong Law Commis-
sion’s recommended law change would resolve this ambiguity.

Rogers, who was also part of an HKIAC working group that considered and made 
recommendations in response to the consultation paper, says “these are interesting times for 
arbitration Hong Kong”.

If the law is changed, he says the guidelines will “fill an important role in educating parties 
as the use of funding in Hong Kong grows and develops.”

Until then, it will be a reference point for parties in other jurisdictions including in 
mainland China, adds Townsend. While third-party funding is not prohibited in mainland 
China, it remains very rare.

The guidelines are soon to be translated into Chinese.
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